Abstract: This article examines the duties of diligence of lawyers when handling art-related matters. Due diligence is paramount to any activity in the art market and a key element in ascertaining ownership, authenticity or provenance. In particular, it is a benchmark to help determine the existence of possible criminal activities, including money laundering, terrorism financing or document forgery, to which the art market is regularly exposed. The question arises as to the obligations incumbent to art lawyers who are privileged witnesses of the functioning of the art market. Such obligations include in particular the duty to enquire on the particularities of a transaction, the duty to terminate a mandate or the duty to report any suspicious transaction under threat of civil or criminal sanctions. A survey has shown that art law specialists would welcome more guidance in the form of tailored regulations or professional guidelines.
INTRODUCTION
Due diligence, a relative and multifaceted concept, is of paramount importance for any activity in the art market.
Yet, despite progress in the legislative implementation of this concept and increased awareness of its legal consequences, instances of illegal and unethical conduct in the art market continue to make the headlines, raising questions as to the diligence of the actors involved in the art market. The Wolfgang Beltracchi or *LALIVE, Geneva. Email: sgiroud@lalive.ch TALIV'E, Geneva. Email: cboudry@lalive.ch 
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Pei-Shen Qian forgery scandals and the recent archaeological looting in Iraq and Syria to support terrorist activities are but a few of the many recent examples of an all too common phenomenon in a market worth billions of dollars.1 As the world art market is becoming ever more financially important, art is being increasingly commoditized. In such circumstances, the need for transparency is greater than ever and close attention needs to be paid to defining the scope of the few applicable rules, particularly those relating to the due diligence obligations that must be car¬ ried out by those operating in the art market.
Art lawyers, as privileged witnesses of the functioning of the art market, are key to enforcing due diligence obligations. They must not only draw the attention of their clients to the risks and due diligence obligations associated with art transactions, but they must also themselves abide by high standards concerning their professional due diligence obligations. The absence of diligence in art transactions can have dire con¬ sequences such as the obligation to pay compensation, invalidation of contracts and even criminal charges in cases of money laundering, financing of terrorist activities, document forgery, or concealment. Legal practice is of course itself extensively reg¬ ulated. However, while the body of laws, as well as professional standards and ethical rules to which lawyers are subjected set out the general duties owed to clients, they offer no specific guidance as to what art lawyers should do when faced with suspi¬ cious art transactions -an issue that scholars seldom, if ever, touch upon.
This article attempts to examine the various aspects of a lawyer's role and duties of diligence in the art market and to assess whether specific legally binding rules, professional standards, or ethical guidelines should be implemented. After exam¬ ining due diligence obligations as applicable in the art world (section I), this article will review the role and duties of art lawyers when handling art-related matters (section II). It will do so by employing a comparative law approach that focuses on the applicable laws, rules and standards of different jurisdictions such as France, Germany, Italy, the State of New York, Switzerland, the United Kingdom and the Netherlands. Finally, based on empirical data, this article will consider whether and to what extent art lawyers want to and should play a role in ensuring that the ethical and legal rules in the art market are respected through the implementation of new regulations or guidelines on their due diligence obligations (section III).
I. DUE DILIGENCE OBLIGATIONS IN THE ART WORLD
Diligence in the Art Market
At the heart of the discussion about due diligence obligations in the art world are recurring issues such as illicit trafficking, fakes, forgeries, looted art, money laun¬ dering, the trading of objects from unknown sources, and the restitution of cul¬ tural goods to the country of origin.
The 
The Legal and Ethical Framework of Due Diligence in Art-related Matters
Largely self-regulated, the art market is characterized by a complex interplay of legal rules and ethical rules; an overlap which also exists within the concept of due diligence. Although the concept of due diligence is regularly referred to in statutes, implementing it in a particular context is often left to one's discretion. Holding that the purchaser had acted in bad faith, the Swiss Supreme Court should arguably have granted the applicant's claim for recovery of property. However, the Court instead referred the case back to the lower court to determine whether the applicant had himself acquired the painting in good faith, on the basis that a pur¬ chaser in bad faith may refuse to return an object by establishing that the applicant had also acquired it in bad faith. This case importantly sets a more stringent thresh¬ old for the exercise of due diligence, requiring a buyer to obtain a second expert opinion and remove any doubt as to the origin of the object. These cases illustrate a general trend towards a more stringent test to meet the due diligence threshold; actors of the art market may find it difficult to determine how far-reaching their enquiries must be in order to meet their due diligence obligations and for their purchases to be deemed to have been made in good faith. 
Due Diligence: A Legal Concept
Due diligence: An ethical concept
II. LAWYERS' DUE DILIGENCE OBLIGATIONS
This section will examine the due diligence obligations of lawyers with a special focus on art lawyers and will take a closer look at lawyers' professional secrecy and legal privilege, their duty to report, and their duty to terminate their mandate. The "right" thing to do could be difficult to identify when confronted with clients requiring advice and document drafting in the context of transaction involving antiq¬ uities allegedly inherited from a deceased ancestor having fled a country ravaged by war without anything except a beautiful artwork and obviously no paperwork, or who claim to have legally imported works of art from a country which imposes strict conditions and severe restrictions on art export, without evidence of import license and excuses which may or may not be valid. The same holds true for trans¬ actions which involve a complex web of offshore companies which prevent the good understanding of the background of the transactions and in particular of the identity of the true owner of the artwork, or transactions related to artworks which may contain material subject to sanction lists (e.g. ivory or Burmese sapphires) or whose origin (and hence authenticity) is highly questionable. Financing" which seeks to determine the degree to which legal pro¬ fessionals in general are likely to be involved in money laundering.34 The report identifies a range of services provided by legal professionals that are attractive to criminals wanting to launder the proceeds of their criminal activity. Some of the services identified include the use of trust accounts held for clients, the purchase of real property, the creation of trusts and companies, the management of trusts and companies, the setting up and the management of charities and the purchasing of real estate. The report does not specifically mention art transactions. However, the FATF already acknowledged in its 1997-1998 Report on Money Laundering Typologies that "sellers of high-value objects like artworks are unquestionably a significant presence in laundering activities."35
The Lawyers' Duty of Diligence
Professional Secrecy and Legal Privilege
The 2013 report on legal activities concludes that criminals seek out the involve¬ ment of legal professionals in their money laundering or terrorist financing activities, sometimes because a legal professional is required to complete certain transactions, sometimes to access specialized legal and notarial skills and services that assist the laundering of the proceeds of crime or the funding of terrorism, and other times simply because the involvement of legal professionals adds perceived respectability to a transaction.
As illustrated by the Security Council Interestingly, such a rule is generally absent from other professional codes or rules regulating the lawyers' profession. Yet, such a duty is implicit in, and is a natural consequence of, the general duty of each individual not to commit or be accomplice to criminal offenses (e.g. prohibition of handling stolen goods). Given the confidentiality obligation imposed upon lawyers regarding their activities, the only ethical and "right" thing to do when in doubt as to the legality or ethical nature of a transaction is to carefully consider whether or not to terminate the mandate. This option is all the more important for art lawyers to ponder given the exceptional circumstances of the cases they are often asked to handle.
III. A NEED FOR MORE REGULATION?
Against this background, namely the particularities of the art market as well as the privileged role that lawyers play, the questions can be raised of whether lawyers should be the "guardians" of the art market and whether there is a need for more regulation in relation to art lawyers' due diligence obligations.
A first attempt to address this question was made at the "All Art and Cultural Heritage Law Conference" held by the Art-Law Centre of the University of Geneva which particularly touched upon the issue of developing due diligence, expert interac¬ tion, and quality impulse in the art market.45 To support the discussion, an electronic survey was launched prior to the conference and sent to a selection of art law specialists.
Interestingly, as to the question of whether regulations or professional/ethical guidelines on due diligence obligations were needed for lawyers operating in the art market, about 53% strongly agreed or agreed, and 37% strongly disagreed or disagreed. Of the former group, 80% considered that the appropriate form for such rules would be international professional guidelines, with 50% supporting the use of national professional guidelines and only 20% considering regulations to be the best solution.
This data, while rich in lessons, should only be considered as a preliminary indi¬ cation of a trend on account of the limited number of persons that were surveyed. The data nonetheless evidences a desire on the part of art law specialist for guid¬ ance, if not more regulation.
Given the international trend towards increased transparency and accountability in particular in important financial sectors, the art law community should reflect upon the best ways to ensure that standards of due diligence are put in place and adequately balance the interests of clients against those of the larger community in the fight against crimes and the administration of justice.
CONCLUSION
Outlining the scope of lawyers' due diligence obligations in the art market is a complex task. The general concept of due diligence depends on many factors, including the professional qualifications and specific knowledge of individual actors. Applied to the specific situation of lawyers, the task can become even more complex given the inherent tension between the duty of diligence owed by lawyers to their clients and that owed to the community to ensure the administra¬ tion of justice. This tension may be particularly acute for art lawyers, given the high financial stakes at play in the art market and the number of illegal activ¬ ities taking place in this rather confidential, privy, if not opaque environment. Lawyers are not art specialists. They may however have serious suspicions as to the legality of a transaction involving complex offshore structures without specific reasons or antiquities from countries at war without traceable origin. In such situations, the dilemma may arise on whether to report the transaction or whether to withdraw from the transaction, the latter being advisable in case of doubt. Guidelines or best practices for art lawyers could be a tool to enable them to better deal with unusual transactions.
In this period of increasing regulatory initiatives at the international level in all fields where the financial stakes are high, it seems important for legal profes¬ sionals active in the art world to carefully consider the scope of their due diligence obligations in order to ensure a sustainable practice and to avoid the unfortunate consequences and sanctions that have befallen other sectors, such as the financial and banking sectors, as a result of ongoing abuses in such sectors. One can remain hopeful that this will be achieved in light of the creativity of the art world and the interest involved actors have in a stable and a thriving art market.
